United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






IN THE 

United States Court of Appeals 

District of Columbia 


No. 9753 

ELIZABETH GAYLE, Appellant, 
vs. 

BOYD GAYLE, Appellee. 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia. 


United Stetes Com of Appeals 

ter the district of Columbia. 

iiLED MAR a 01£48 

V C!£3K 


Charles E. Ford, 

H. Clifford Allder, 

416 5th Street, N. W. 
Washington, D. C. 
Attorneys for Appellant. 



INDEX 


Page 

Jurisdictional Statement _ 1 

Statement of Case_ 2 

Statement of Points_ 4 

Summary of Argument_ 4 

Argument_5 

Conclusion_ 9 

Cases Cited. 

Fry vs. National Savings and Trust Company 53 App. 

D.C. 191, Jackson vs. Jackson, 91 U.S. 122,23 L.Ed. 

258, Smithsonian Institute vs. Meech 169 U.S. 398, 

42 L.Ed. 793, 18 S. Ct. 396 Baughman vs. Baugh¬ 
man 283 Ill. 55_ 5 

Story v. Marshall, 24 Tex 305, 76 Am Dec 106_6 

Hanriek v. Patrick, 119 US 156, 30 L ed 396, 7 S Ct 
147 (law of Texas); Jackson v. Jackson, 91 US 

122, 23 L ed 258_6 

Deck v. Tabler, 41 WVa 332, 23 SE 721, 56 Am St Eep 

837. Anno: 6 LEA (NS) 382_ 6 

Clester v. Clester, 90 Kan 683, 135 P 996, LEA 1915E 

648 _7 

Vickers v. Vickers, 133 Ga 383, 65 SE 885, 24 LEA 

(NS) 1043 _7 

Smithsonian Inst. v. Meech, 169 US 398, 42 L ed 793, 

18 S Ct 396; Dodge v. Thomas, 266 HI 76, 107 NE 
261, Ann Cas 1915C 1997; Smthsonian Inst. v. 
Meech, 169 US 398, 42 L ed 793,18 S Ct 396; Anno: 

Ann Cas 1915C 1090; Dodge v. Thomas, 266 Ill 
76, 107 NE 261, Ann Cas 1915C 1097; Mutual F. 

Ins. Co. v. Deale, 18 Md 26, 79 Am Dec 673- 7,8 








IN THE 


United States Court of Appeals 

District of Columbia 


No. 9753 


ELIZABETH GAYLE, Appellant, 
vs. 

BOYD GAYLE, Appellee. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The appellant, hereinafter called the plaintiff, filed suit 
against the appellee, hereinafter called the defendant, in 
the District Court of the United States for the District of 
Columbia, and the defendant filed a counter-suit. Thie com¬ 
plaint was for an absolute divorce on the ground of 2 
years desertion. The counter-suit was for an absolute 
divorce on the ground of 2 years desertion, and also asked 
for partition of a piece of real estate which was lin the 
name of the plaintiff. The defendant at the time of trial 
amended this and asked that it be entitled “ complaint for 
declaration of a resulting trust” rather than for partition. 
After trial the court granted the plaintiff a divorce, denied 
the defendant a divorce, and declared a resulting trust in 
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favor of the defendant to the extent of a one-half interest 
in the real estate in question. Judgment was so entered 
and the plaintiff appealed the finding of the court as to the 
establishing of a resulting trust. 

This appeal was taken pursuant to Sec. 17-101, D. C. 
Code, 1940, Act of Mar. 3, 1921, 41 Stat. 1312, sec. 12. 

STATEMENT OF CASE 

Elizabeth Gayle, appellant, sued her husband, Boyd 
Gayle, the appellee, for a absolute divorce. The appelle, 
Boyd Gayle, filed a counter-claim against the appellant to 
have a resulting trust declared in his favor in a piece of 
real estate which was in the name of the appellant and 
also to grant him an absolute divorce. The parties will 
be referred to as they appeared in the lower court. 

The plaintiff in her complaint showed that she and the 
defendant had been married on October 11, 1928. That 
no children had been born of the marriage and that they 
had ceased to live together on December 4, 1943 when the 
defendant removed all of his belongings and a considerable 
amount of the furniture from the house in which they were 
living and had not returned. Plaintiff stated that the 
defendant had done this without just cause or excuse and 
she therefore prayed for an absolute divorce based upon 
two years desertion. 

The answer of the defendant denied that he had deserted 
plaintiff and in his counter-suit he asked that he be granted 
a divorce based upon two years desertion and further that 
a resulting trust be declared in his favor to the extent that 
he be given a one-half interest in the home in which the 
plaintiff resides. 

The trial judge granted a divorce to the plaintiff on the 
ground of desertion, denied the defendant’s claim for a 
divorce on the ground of desertion, and found that there 
was a resulting trust in favor of the defendant and declared 
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him to be a tenant-in-common with the plaintiff for an 
undivided half of the property in question. Heifce, this 
appeal which is directed only toward the finding of the 
court which created a resulting trust. 

The evidence of the defendant to show a resulting trust 
was that in 1932 a house was bought and placed in the 
name of the plaintiff. The contract for the purchase of 
the house was signed both by the plaintiff and defendant. 
This is undisputed. The defendant testified that ;he pur¬ 
chase price for the house was $8,950 with a down payment 
of $500, and that the house was paid for in six years, 1932 
to 1938. The defendant testified that the house was for 
the both of them and that was understood when theyj bought 
the house. He said that the plaintiff made the doVn pay¬ 
ment and all the monthly payments but that the down pay¬ 
ment was made with money she had saved from both her 
own and his moneys from 1928 to 1932 and $150 he had in 
his pocket the day they bought the house and had given 
to her. The defendant stated that the house was put in the 
name of the plaintiff only because she had said “I think 
it should be in my name and any time anything happened 
to you, it would save me the trouble of going and having it 
changed.’’ He testified he answered her “That’s all right 
if you want it that way.” (App. 15) 

In addition thereto the defendant stated that although 
he had not made a single payment on the house he had 
given the money for the payments each month to the plain¬ 
tiff for the first five years of the six years that it took to 
pay for the house and the only reason he stopped then was 
because she had bragged that she would throw him out 
when the house was paid for. 

It was undisputed that the deed to the house was in her 
name only and that the two trusts for the balance bore her 
name only and in no way obligated the defendant. 

The plaintiff in answer to the defendant’s claim testified 
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that she had been employed since 1918 and had prior to 
her marriage in 1928 accumulated substantial savings 
through sacrifices and investments. That she had made the 
down payment entirely from funds of her own, and there 
was no agreement or understanding that the house was to 
belong partly to the defendant. That she had to pay 
$29.50 per month on the second trust and $60 a month on 
the first trust. That the defendant did not help with these 
payments in any way but it was done entirely from her 
savings, salary, and renting the upstairs for $50 a month 
to a couple. 

The defendant offered no corroboration of his claim in 
any way whatsoever except to show that he had signed the 
contract to purchase the house along with the plaintiff. 

Error is alleged because of the court rendering judgment 
to impress a trust to the extent of one-half interest. 

STATEMENTS OF POINTS 

1. The trial court erred in entering judgment for the 
defendant in declaring a resulting trust, when the record 
shows that the defendant failed to overcome the presump¬ 
tion in favor of a wife that if there was an advancement 
it was for the grantee’s benefit. 

SUMMARY OF ARGUMENT 

It is elementary that a conveyance on a consideration 
is in fact usually intended as a gift or settlement, that a 
conveyance on a consideration from a husband where title 
is taken in the name of the wife, generally does not raise, 
and, on the contrary, rebuts a resulting trust, and raises a 
presumption of a gratuitous settlement on the wife. This 
presumption of a settlement or gift is rebutted by proof of 
a contrary intention and on such rebuttal a resulting trust 
arises. Whether a trust results or a settlement or advance- 
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ment is presumed depends generally upon the character 
of the transaction at its inception and not upon subsequent 
acts or declarations. Fry vs. National Savings anci Trust 
Company 53 App. D.C. 191, Jackson vs. Jackson, 91 U.S. 
122, 23 L.Ed. 258, Smithsonian Institute vs. Meech 169 U.S. 
398, 42 L.Ed. 793, 18 S.Ct. 396 Baughman vs. Baughman 
283 HI. 55. 

Therefore when we apply this rule to the instalnt case 
we find that the property was taken in the name of the 
wife alone, and the husband to impress a resulting trust 
offers only his own statement as to the intent of the parties 
at the time of the acquiring of the title to the said property 
and his signature on a contract for the purchase of tjhe said 
property. This is certainly not enough to rebut tjie pre¬ 
sumption in favor of the wife. 

ARGUMENT 

I 

The sole issue raised by this appeal is the question of 
whether the lower court correctly declared a resulting trust 
in favor of the defendant husband. The defendant hus¬ 
band claimed that he and his wife purchased the property 
in question in 1932 and that they each contributed to the 
down payment and that it was his intention that the prop¬ 
erty be held by them jointly, but that at her request he had 
ordered the title to be taken in her name only. He further 
testified that he himself had never made a payment Ion the 
two trusts upon the property but that he had given vlarious 
sums of money to the plaintiff wife to make the payments. 
He further testified that the property was paid for jwithin 
six years from the time of purchase but that during the 
sixth year he had not given his wife any moneys with (which 
to make payments upon the house because she had told 
other people that as soon as the house was paid fcjr, she 
would throw him out. The only corroboration that the 
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defendant offered to substantiate bis claim was to show 
that the contract of purchase was signed by both he and 
his wife but the same contract contained a direction that 
title be in the name of the wife only. The plaintiff wife 
testified that the defendant husband had contributed noth¬ 
ing toward the purchase of the property either in way of 
down payment or payments upon the trusts. The lower 
court in its finding found as a fact that the defendant hus¬ 
band had contributed to the purchase of the property. We 
contend that even if the husband had contributed to the 
purchase of the said property, that there was no sufficient 
evidence before the lower court to find that the intention 
at the time of the purchase of the property was that he 
should be a joint owner. 

Clearly, a husband taking deed of property in the name 
of the wife, limiting the same to her separate use unmis¬ 
takably evidences an intention that the same belongs to 
her separate estate; but even where the title is not thus 
limited to her sole, separate use the fact that the deed is 
taken in the wife’s name at the instance or with the knowl¬ 
edge or consent of the husband tends to show that he 
intends that the title vest separately in her, and may itself 
be sufficient to justify a finding that such was the fact. 
Story v. Marshall, 24 Tex 305, 76 Am Dec 106. There is a 
presumption that a wife takes the beneficial as well as the 
legal title where property is taken in her name on a con¬ 
sideration from her husband, the reason for this presump¬ 
tion being the duty of a husband to support his wife and 
the presumption of an intention on his part to make a gift 
to, or settlement on, her, on the meritorious consideration 
of such duty to support her. Hanrick v. Patrick, 119 US 
156, 30 L ed 396, 7 S Ct 147 (law of Texas); Jackson v. 
Jackson, 91 US 122, 23 L ed 258. This presumption has 
become a well settled rule of property and is not to be 
frittered away by mere refinements. Deck v. Tabler, 41 




W Va 332, 23 SE 721, 56 Am St Eep 837. Anno: 6 LEA 
(NS) 382. 

While such presumption of settlement on, and beneficial 
as well as legal title in, the wife, her property is thken in 
her name on a consideration from her husband, may be 
repelled by evidence, the burden is on the husband or those 
representing him to overcome it by clear and convincing 
evidence that it was not the intention of the husband to 
make a gift to, or settlement on, the wife. Clester v. Clester, 
90 Kan 683, 135 P 996, LEA 1915E 648. To overcope the 
presumption of a gift, it has been ruled, the husband must 
show something which raises an obligation in the ^vife to 
hold the property in trust for him. Vickers v. Vickers, 
133 Ga 383, 65 SE 885, 24 LEA (NS) 1043. 

Facts and circumstances antecedent to, or contempo¬ 
raneous with, or immediately after the purchase, so as to 
form a part of the same transaction, may be shown to 
prove the intent of the husband not to make a gift or (settle¬ 
ment and to rebut the presumption of such gift or settle¬ 
ment. Proof that the husband took possession j>f the 
property, cared for and improved it, paid the taxes on it, 
and received the income therefrom tends to rebut the favor, 
especially where accompanied by proof of her admissions 
and declarations of the husband, either before or after the 
purchase, are admissible in a proper case to show whether 
he intended it as an advancement or as a trust. Subse¬ 
quent admissions by either husband or wife against his or 
her interest, respectively, are admissible against the declar¬ 
ant. It has been held, however, that declarations of the 
wife to establish such a trust in her husband’s favor must 
be direct and certain and corroborated by other facts and 
circumstances. Subsequent declarations of the husband, 
except in so far as they prove intentions at the time, are 
inadmissible. Smithsonian Inst. v. Meech, 169 US 398, 42 
L ed 793,18 S Ct 396; Dodge v. Thomas, 266 Ill 76,107 NE 
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261, Ann Cas 1915C 1997; Smithsonian Inst. v. Meech, 169 
US 398, 42 L ed 793, 18 S Ct 396; Anno: Ann Cas 1915C 
1090; Dodge v. Thomas, 266 Ill 76, 107 NE 261, Ann Cas 
1915C 1097; Mutual F. Ins. Co. v. Deale, 18 Md 26, 79 Am 
Dec 673. 

When we consider the facts in this case and in light of 
the law applicable, we find nothing in the testimony offered 
in the lower court to rebut the presumption in favor of 
the wife except the statements of the defendant husband 
made in the course of his testimony. We believe that this 
is not sufficient but that the burden of rebutting the pre¬ 
sumption was upon the defendant husband and his mere 
claim of intent is not sufficient to carry that burden. In 
every case that we find wherein the court has ruled that 
the defendant husband has successfully rebutted the pre¬ 
sumption in favor of the wife, we find some degree of 
corroboration of the defendant husband’s claim, that is, 
we have witnesses coming to court and testifying as to 
conversations had at or about the time of the purchase 
wherein it was stated that the intent of the defendant 
husband was to take title or part title to the property or 
that his actions in controlling the property such as col¬ 
lecting rent, paying taxes indicate that that was the intent 
at the time of the taking but in the instant case we find 
that when rooms were rented, it was the plaintiff wife who 
collected the rent and paid the taxes. Another undisputed 
fact which we believe to be quite significant is that although 
the defendant husband testified that in 1937 he learned 
that the plaintiff, his wife had told other people that as 
soon as the house was paid for that she was going to throw 
him out and that he, believing that to be true, stopped 
making payments to his wife to apply to the house and for 
the last year of the paying of notes made no contributions 
to his wife. Yet knowing this and claiming that his intent 
at the time of the purchase of the property was to take an 
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equal share in the property with his wife it was not until 
April of 1946 that he made any effort to assert his claim 
to an interest in the property. That this claim was Asserted 
then in answer to the divorce action brought by the plain¬ 
tiff wife after, by admission of the defendant husband, 
they had been separated since 1943. In other wdrds we 
find it impossible to conceive that if the defendant husband 
had, in 1932, intended that he should have an interest in 
this property and that it was not a gift to his wife that he 
would have attempted to assert his interest when he learned 
that his wife had said that she would throw him ouit when 
the house was paid for and again when he did ceasi living 
with his wife in the property in 1943 that he aghin did 
make no claim to the interest and did finally make such a 
claim in 1946 in answer to the divorce action brought by 
the plaintiff wife. If the defendant husband ha<i been 
so sure and positive of his interest at the time of tl|e pur¬ 
chase as he claimed in his testimony, it is impossible to 
believe that he could and would have waited and in such a 
manner to assert his claim, therefore, we find that, in 
considering all the facts, that the defendant husband! failed 
to rebut the presumption in favor of his wife. 

I 

CONCLUSION 

This case should be reversed in part as to the judgment 
of the lower court creating a resulting trust. 

i 

Respectfully submitted, 1 

Charles E. Ford 
H. Clifford Allder j 
Attorneys for Appellant. 
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I 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

Filed Feb 20 1946 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

No. 33312 

Elizabeth Gayle, 5423 Kansas Avenue, N. W., Washing¬ 
ton, D. C., Plaintiff 


v. 

Boyd Gayle, No. 11 Galveston Street, S. W., Washington, 

D. C., Defendant. 

Complaint 

(For divorce a vinculo matrimonii) 

Grounds of Desertion 

The plaintiff, Elizabeth Gayle, respectfully shows to the 
court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia and has been such a 
resident for more than two years last past prior to the 
filing of her complaint. 

2. That the defendant, Boyd Gayle, is also a citizen of 
the United States, and is sued in his own right. 

3. That plaintiff and defendant were married in due form 
in the District of Columbia on the 11th day of October 
1928; that no issue has been bom of said marriage. 

4. Plaintiff avers that on, to-wit, the 4th day of Decem¬ 
ber, 1943 the defendant, Boyd Gayle, did desert plaintiff 
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at 5423 Kansas Avenue, N. W. in the District of (polumbia 
and that said desertion has been continuous and uninter¬ 
rupted for more than two consecutive years, withoiit cohab¬ 
itation. 

5. That during said period of desertion she ha? resided 
at 5423 Kansas Avenue, N. W. in the City of Washington, 
District of Columbia. 

Wherefore the premises considered, plaintiff pijays: 

1. That she be awarded a divorce a vinculo matrimonii 
on the grounds of desertion. 

2. And for such other and further relief as to tjhe court 
may seem meet and proper. 

/s/ Elizabeth Gayle 

/s/ Lewis H. Shapiro 
Attorney for Plaintiff 
Bust Building 
District of Columbia, ss: 

Elizabeth Gayle, being first duly sworn on oath accord¬ 
ing to law, deposes and says that she has read the fore¬ 
going complaint by her subscribed and believes the same 
to be true and correct. 

/s/ Elizabeth Gayle 

Subscribed and sworn to before me this 20th day of Feb¬ 
ruary, 1946. 

/s/ Margaret MacPherson 
Notary Public, D. C. 


Filed April 17 1946 
Answer to Complaint 

Comes now the defendant, Boyd Gayle, and in answer 
to the complaint for divorce on the grounds of desertion, 
respectfully shows to this Honorable Court as follows: 
1-2-3. The defendant admits the allegations in para- 
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graphs 1, 2, and 3 of the said complaint, as alleged by the 
plaintiff. 

4. The defendant denies that he did desert the plaintiff 
as alleged in said complaint in paragraph 4; and, to the 
contrary, states that the plaintiff deserted the defendant. 
The defendant admits that for more than two (2) consecu¬ 
tive years the parties hereto have lived apart and without 
cohabitation. The defendant denies each and every other 
allegation in paragraph 4 of said complaint. 

5. The defendant admits the allegations alleged in para¬ 
graph 5 of the said complaint. 

Wherefore, the premises considered, the defendant prays: 

1. That the plaintiff be denied a divorce a vinculo matri¬ 
monii on the ground of desertion. 

2. That the defendant be granted an absolute divorce on 
the grounds of desertion. 

3. And for such other and further relief as to the Court 
may seem just and proper. 

/s/ Boyd Gayle 

DISTRICT OF COLUMBIA, ss: 

Boyd Gayle, after being first duly sworn on oath, deposes 
and says that he has read the foregoing answer to the 
complaint by him subscribed and verily believes the same 
to be true and correct. 

/s/ Boyd Gayle 

Subscribed and sworn to before me this 13th day of April, 
1946. 

/s/ Milton M. Burke 
Notary Public, D. C. 
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/s/ Morris Benson 
Attorney for the Defendant 
Woodward Building, Executive 8500, 

Washington 5, D. C. 

• ••••••« • 

Filed April 17 1946 

Cross Complaint for Divorce on the Grounds of Desertion 
Complaint for Partition of Real Estate and 
Personal Property 

Comes now the defendant and cross plaintiff, Boyd Gayle, 
and respectfully shows to this Honorable Court as follows: 

1. That he is a citizen of the United States and a bona 
fide resident of the District of Columbia and has befen such 
a resident for more than two (2) years last past, ]irior to 
the filing of the cross complaint. 

2. That the plaintiff and cross defendant, Elizabeth 
Gayle, is also a citizen of the United States and a resident 
of the District of Colu^ jia and is sued in her own right. 

3. That the plaintiff and defendant were married in the 
District of Columbia by a person duly authorized to per¬ 
form the said marriage ceremony on the 11th day of Octo¬ 
ber, 1928. 

4. That no issue was born of this marriage. 

5. The defendant and cross plaintiff further states that 
on, to-wit, December 4,1943, the plaintiff and cross defend¬ 
ant by her cruel and abusive treatment compelled t}he de¬ 
fendant and cross plaintiff, Boyd Gayle, to leave their resi¬ 
dence, which they had occupied for many years during' 
their married life, at 5423 Kansas Avenue, N. W., in the 

District of Columbia. 

1 

6. That shortly after the said marriage, the defendant 
and cross plaintiff, Boyd Gayle, and his wife, Elizabeth 
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Gayle, did purchase a home, located at 5423 Kansas Ave¬ 
nue, N. W., in the City of Washington, District of Colum¬ 
bia ; and that the said parties resided there for many years 
as husband and wife. The down payment on said residence 
was made by the defendant and cross plaintiff, Boyd Gayle; 
however, title to the aforesaid property was taken in the 
sole name of Elizabeth Gayle. This was done for the pur¬ 
pose of avoiding taxes and administration costs in the 
event of the death of Boyd Gayle, thus protecting the said 
Elizabeth Gayle; and that it was agreed between the parties 
hereto that Elizabeth Gayle was to retain title to the prop¬ 
erty as trustee for the benefit of both parties hereto; and 
that it was the property of both of the parties hereto, 
despite the fact that it was in her sole name. That there¬ 
after the defendant and cross plaintiff, Boyd Gayle, made 
the payments on the house until all the encumbrances on 
the said property were paid. That thereafter Boyd Gayle 
made extensive repairs and remodeled the property, creat¬ 
ing a recreation room and expending approximately 
Twenty-five Hundred ($2500.00) Dollars for said remodel¬ 
ing. 

7. That after the purchase of the real estate, Boyd Gayle 
purchased all of the furniture which was used to furnish 
said home, and which is his personal property, with the 
exception of one bedroom set purchased with the funds of 
the plaintiff and cross defendant, Elizabeth Gayle. 

8. The defendant and cross plaintiff further alleges that 
the said real estate is held in trust by Elizabeth Gayle for 
both of the parties hereto, and that the defendant and 
cross plaintiff, Boyd Gayle, is the sole owner of the furni¬ 
ture as explained above. 

WHEREFORE, the premises considered, the defendant 
and cross plaintiff prays: 

1. That he be granted a divorce a vinculo matrimonii on 
the grounds of desertion. 


2. That the said real estate be declared to be held by the 
plaintiff and cross defendant, Elizabeth Gayle, as trustee 
for the benefit of both parties hereto. 

3. That upon final hearing of this cause the property 
located at 5423 Kansas Ave., N. W., be sold at publjic sale, 
and the proceeds thereof distributed equally between the 
parties hereto. 

4. That the plaintiff and cross defendant be ordered to 
permit the defendant and cross plaintiff to remove all the 
furniture from the said premises, except the bedroom set 
belonging to her. 

5. And for such other and further relief as to the Court 
may seem just and proper. 

/s/ Boyd Gayle 

District of Columbia, ss: 

| 

Boyd Gayle, after being first duly sworn upon oath ac¬ 
cording to law, deposes and says that he has read the fore¬ 
going cross complaint by him subscribed and that |he be¬ 
lieves the same to be true and correct. 

/s/ Boyd Gayle 


Subscribed and sworn to before me this 13th day of'April, 
1946. 

/s/ Milton M. Burke, 
Notary Public, D. Q. 

/s/ Morrison Benson 
Attorney for Defendant and 
Cross Plaintiff 

Woodward Building, Executive 8500 
Washington 5, D. C. 

Copy of the attached Answer to Complain and Cross 
Complaint for Divorce was mailed, postage prepaid, to 
Lewis H. Shapiro, attorney for the plaintiff and cross de¬ 
fendant, Elizabeth Gayle, to said attorney’s offices in the 
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Bust Building, Washington, D. C., on this 16th day of April, 
1946. 


/s/ Moebis Benson 

Attorney for the Defendant 
and Cross Plaintiff. 


• •••••••• 

Filed May 16, 1946 

Answer to Cross Complaint for Divorce on the Grounds of 
Desertion and to Complaint for Partition of 
Beal Estate and Personal Property 

Comes now the plaintiff, Elizabeth Gayle, and for an 
answer to the Cross Complaint for Divorce and partition 
of real estate and personal property shows to the court 
as follows: 

1, 2, 3 and 4. She admits the allegations of paragraphs 
1, 2, 3 and 4. 

5. Answering paragraph 5, she emphatically denies the 
allegations of paragraph 5. 

6. Answering paragraph 6, she denies the allegations of 
paragraph 6 and says that the aforesaid home at 5423 Kan¬ 
sas Avenue, N. W. was purchased in her name with her 
funds and that no such agreement as alleged was ever en¬ 
tered into by the parties and that there is no truth what¬ 
soever in the allegations of the defendant herein. 

7. Answering paragraph 7, she denies the allegations of 
paragraph 7 and says that any furniture which she said 
defendant has purchased he took with him when he deserted 
your plaintiff and that the furniture now in said premises 
is totally hers and was purchased with her funds. 

8. She denies the allegations of paragraph 8 and says 
that the said home is hers and has always belonged to her, 
and has been so adjudicated by this court. 
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WHEREFORE, having fully answered the counter claim 
and so-called complaint filed herein by defendant, your 
plaintiff asks that the same be dismissed and that she be 
awarded alimony pendente lite and permanently together 
with counsel fees and court costs. 

And for such other and further relief as to the court may 
seem proper. 

/s/ Elizabeth GIyle 


/s/ Lewis H. Shapiro 
Attorney for Plaintiff 
Rust Building 
Washington, D. C. 


DISTRICT OF COLUMBIA, ss: 

Elizabeth Gayle, being first duly sworn on oath according 
to law, deposes and says that she has read the foregoing 
answer to the cross complaint by her subscribed and that 
she believes the same to be correct. 

/s/ Elizabeth Gayle 


Subscribed and sworn to before me this 15th day of May, 
1946. 

/s/ Frances E. Fenn 
Notary Public, D. C. 

Copy mailed to: 

Morris Benson, Esq. 

Woodward Building 
Washington, D. C. 

This 15th day of May, 1946. 

/s/ Lewis H. Shapiro 


Filed Nov. 18, 1947 

FINDS OF FACT AND CONCLUSIONS OF LAW 

Findings of Fact 

Upon consideration of the evidence adduced at tlje hear- 
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ing of the above entitled cause, the Court finds the follow¬ 
ing: 

(1) That the plaintiff and the defendant were married 
in the District of Columbia, on October 11, 1928. 

(2) That the plaintiff, Elizabeth Gayle, had been a bona 
fide resident of the District of Columbia for more than two 
years last past prior to the filing of her complaint. 

(3) That the defendant, Boyd Gayle, did without justi¬ 
fication or excuse desert and abandon the plaintiff on, to- 
wit, December 4, 1943, and that said desertion has been 
continuous for more than two years without cohabitation. 

(4) That the defendant, Boyd Gayle, has failed to estab¬ 
lish a case of constructive desertion. 

(5) That the personal property now located at 5423 Kan¬ 
sas Avenue, N. W., is the separate and sole property of the 
plaintiff, Elizabeth Gayle. 

(6) That the property purchased in the name of the 
plaintiff, Elizabeth Gayle, was purchased by contract of 
sale in the joint names of the husband and wife and title 
thereafter was taken in the name of the plaintiff, Elizabeth 
Gayle. 

(7) That both spouses were working and that they were 
supporting themselves with the combined earnings of both, 
and that some of the money that went into the house was 
the plaintiff’s but the Court also finds that some of it was 
the defendant’s. 


Conclusions of Law 

(1) That the plaintiff, Elizabeth Gayle, is entitled to 
a divorce a vinculo matrimonnii from the defendant, Boyd 
Gayle, on the ground of desertion for more than two years. 

(2) That the defendant, Boyd Gayle, is entitled to im¬ 
press a trust on the real property, to the extent of one-half 
interest thereon, known as 5423 Kansas Avenue, N. W. 



(3) That the cross-complaint of the defendant, Boyd 
Gayle, insofar as it seeks relief on the ground of construc¬ 
tive desertion and a resulting trust in said personal prop¬ 
erty, be and the same is hereby dismissed. 

/s/ Alexander Holtzoff, 

Justice. 

i 

• ***•**•• 

Filed Nov. 19, 1947 

Judgment for Absolute Divorce to Plaintiff, And Judgment 
Impressing a Resulting Trust on Real Property. 

This matter coming on to be heard at this term ojf Court 
this 18th day of November, 1947. 

ORDERED, ADJUDGED AND DECREED: 

(1) That the plaintiff, Elizabeth Gayle, be and she is 
hereby granted a judgement for absolute divorce from the 
defendant, Boyd Gayle, on the ground of desertion; pro¬ 
vided, however, that this judgment shall not take effect until 
the time allowed for taking an appeal, nor until the final 
disposition of any appeal taken, nor in any event uktil the 
expiration of six months from the date hereof. 

(2) That the cross-complaint of the defendant^ Boyd 
Gayle, for absolute divorce on the ground of desertion be 
and the same is hereby dismissed. 

(3) That a resulting trust is hereby impressed in favor 
of the defendant, Boyd Gayle, on real property known as 
lot 12, in square 3329, being 5423 Kansas Avenue, N. W., in 
Washington, D. C., to the extent of one-half interest in said 
property; and the plaintiff, Elizabeth Gayle, is hereby di¬ 
rected and ordered to convey to defendant, Boyd Gayle, 
a one-half interest in said property. 

/s/ Alexander Holtzoff, 

Associate Justice. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Civil Action No. 33312 

Elizabeth Gayle, Plaintiff 
vs. 

Boyd Gayle, Defendant 

November 6, 7, 1947. 
Washington, D. C. 

Mr. Blanken: May I interrupt and ask Your Honor at 
this time, as one of counsel for the defendant, for permis¬ 
sion to amend the heading of our cross-complaint? 

5 In my opinion it has been erroneously termed a com¬ 
plaint for partition. We would like to amend that 
to read “Complaint for declaration of resulting trust,” 
rather than for partition. 

The Court: Very well. 

• ' # • • • • • 

By Mr.'Benson: 

Q. Mr. Gayle, was a previous suit filed by your wife 
against you? 

A. That is right. 

Mr. Shapiro: I object. 

25 The Court: Sustained. I don’t think that is ma¬ 
terial. 

Mr. Benson: It is very material in this case because the 
result shows the findings of the Court, which I am 

26 sure the Court will take cognizance of that finding, 
and shows the fact that Mrs. Gayle was found at 

fault in that case. 

The Court: If that is at all material you bring up the 
judgment from the Clerk’s office, because the record speaks 
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jify it in 
suit so- 


for itself. I am not going to take this witness’ statement 
as to what the judgment was. 

Mr. Benson: Your Honor, the judgment merely dismissed 
the suit brought by this wife against her husband on the 
ground of adultery. 

The Court: Are you claiming res ad judicata? 

Mr. Benson: As far as Mrs. Gayle is concerned on her 
suit, because on our suit it was never tried at tqat time. 
Ours is an entirely new matter. 

The Court: Are you offering the judgment? 

Mr. Benson: Yes. 

The Court: Turn to the judgment and offer it aid I will 
pass on your offer. 

Mr. Benson: If the Court please, I offer this judgment 
and order of the Court. 

The Court: That is not the way to offer it. Idenij 
the record; judgment in an action in this Court in 
and-so. 

Mr. Benson: Civil Action No. 19501, rendered in the Dis¬ 
trict Court of the United States for the District of 
27 Columbia on October 14, 1943; the presiding Justice 
was Judge 0 ’Donoghue. Your Honor will read what 
the suit was; it wasn’t on desertion. 

The Court: This was an action on the ground of 
and the Court dismissed the complaint and the order dis¬ 
missing the complaint contains the following: 

“The Court finds as a fact that plaintiff and de¬ 
fendant were lawfully married; that there wasj no evi¬ 
dence of cruelty on the part of the defendant, and that 
the defendant maintained and supported the plaintiff 
and plaintiff is not entitled to a legal separation.” 

But I don’t see how that is material because that was an 
action by the wife against the husband on the ground of 
cruelty, and there is a finding here as of November 18,1943, 
that there was no cruelty on the part of the husband toward 
the wife, but here we have a claim for divorce by the hus- 


cruelty 
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band on the ground of the wife’s cruelty toward him, so I 
don’t see the relevancy of this judgment. 

Mr. Benson: The Court had already found up to that 
point that Mr. Gayle was not at fault. 

The Court: I don’t see that in the order. 

Mr. Benson: May I have that back, Your Honor? There 
is something else I want to cite from there. 

The Court: Moreover, that is in 1943. 

28 Mr. Benson: Yes, Your Honor, the following month 
is when they actually separated. 

Mr. Blanken: If I might be heard for a moment I would 
like to urge the relevancy of this order in this case. It finds 
it to be a judicially determined fact up to and including the 
8th day of November, 1943, this defendant was guilty of no 
acts of cruelty against this plaintiff sufficient to entitle her 
to a limited divorce. 

It also finds as a judicial fact that up to that particular 
date this defendant maintained and supported her. I, 
therefore, am of the view that any testimony by Mrs. Gayle 
regarding any acts of cruelty or failure to support prior 
to November 8, 1943 should be eliminated; otherwise we 
would have to retry the case. 


• •••••••• 

Q. Mr. Gayle, going back to 1932 do you remem- 

40 ber the time when you purchased that home you 
were living in? 

41 A. I do. 

Q. Can you tell us who found that home? 

A. We had been riding around for about a month look¬ 
ing for a home, and we had looked at several of them and 
finally we were out that way and we looked at that house 
one Sunday afternoon and we went home and talked it 
over and decided we would buy the house, and after we 
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decided we would buy the bouse we went back and looked 
at it again. 

The Court: The question didn’t call for this long story. 
The question only called for a word or two. 

By Mr. Benson: 

Q. Mr. Gayle, do you remember the price you paid for 
that home? 

A. $8,950. 

Q. Do you remember who you bought it from? 

A. Dunigan Real Estate Company. 

Q. Do you remember who made the contract fir that 
house? 

A. Mr. McCarthy, I think. 

Q. Mr. McCarthy and who? 

A. And Mr. Stack. 

Q. I mean you or your wife? Which of you made it? 

A. We went down and bought the house together^ 

• * * • # • • • | • 

By Mr. Benson: 

42 Q. Mr. Gayle, before you bought that house did 
you make any arrangement with your wife about 

buying it? 

A. Yes. 

Q. Tell the Court what agreement you made. 

' A. We had talked about buying a house for a month— 
The Court: No. You answer the question directly. 

The Witness: Well, she asked to buy the house in her 
name, so I asked her why and she said, “I think it should 
be in my name and any time anything happened to you,” 
she said, “your heart is bad; it would save me the 

43 trouble of going and having it changed,” and I said, 
“That’s all right if you want it that way.” 

By Mr. Benson: 

Q. Did you make any agreement with her as to who the 
house belonged to? 
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A. Yes; the house was for both of us, and that was un¬ 
derstood when we bought the house. 

Q. Mr. G-ayle, who paid the deposit on that house? 

A. I gave her some money to pay on it when we bought 
the house and I kept all the payments upon the house up 
until the last year. 

Q. By the way, when was that house paid for? 

A. I think it was paid for in 1938. 

Q. In other words, six years after it was purchased? 

A. That is right. 

Q. Do you recall when you stopped paying on that house 
and the reason you stopped? 

A. It was the last year the payments were to be made 
on it, and she had made her brags that when the house was 
paid for she was going to kick me out. 

Q. How many times had she said that? 

Mr. Shapiro: I object to that. I don’t know when he is 
placing the time. 

The Court: You can ask that on cross-examination. 
44 This goes to the other cause of action. 

By Mr. Benson: 

Q. Mr. Gayle, how much did you pay on an average to 
your wife, a week or a month, to pay off this mortgage or 
trust that was on the property? 

A. Up until she made—all the money I had I gave it to 
her. I just kept my spending money and that wasn’t a 
whole lot. 

The Court: In other words, you didn’t m ake the pay¬ 
ments direct? 

The Witness: No, sir. 

The Court: You gave money to your wife and she made 
the payments? 

The Witness: That is right. I kept up all the bills, the 
food bills and all of the bills around the house I kept up. 

• •••••••• 
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By Mr. Benson: 

Q. By the way, how mnch did yon give her on an average 
a month? 

A. For the payment on the house I gave her $60 and $70 
each month. 

The Court: Was that in addition to money for giving ex¬ 
penses ? 

The Witness: Yes, sir. 

The Court: Did you give that money separately or did 
you just give her money in a lump sum with the under¬ 
standing part of it was to be used for lijving ex- 
45 penses and part was to be used for payments on the 
house? 

The Witness: I had a store bill that we bought practically 
all our food from this store, and if she wanted anything she 
went around and got it and charged it to me, and dn Satur¬ 
day I would pay it, and then at the end of the month when 
the payment would come due on the house I would give 
her money to pay it. 

The Court: Who made the down payment? 

The Witness: Both of us. 

The Court: Did she contribute to the down payment? 

The Witness: Yes. 

The Court: Where did she get the money from? 

The Witness: She saved some of hers and saved 


mine. 


some of 


By Mr. Benson: 

Q. Did you give your wife any money previous to the 
purchase of that home to be put aside for the purchase of 
a home? 

A. Yes, ever since we had been married we had been 
saving money to buy a home. 

Q. Will you tell the Court, if you recall, when you started 
saving for a house? 

A. It was about two or three years before we bought the 
home when we first got married. 
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46 Q. Was that part of the money that your wife 
used as a down payment! 

A. That is right. 

Q. In addition to that money did you give her some cash 
money as a down payment? 

A. Yes, I did. 

Q. Do you recall approximately how much that was? 

A. The morning we went down to buy the house I gave 
her $150 which I had in my pocket, and I gave her that. 

Q. After you purchased that home did you give your wife 
money in addition to paying the monthly payment? 

The Court: We have been over that. 

Mr. Benson: I want to add something to it. 

By Mr. Benson: 

Q. In addition to paying the monthly payments and giv¬ 
ing her a stipulated sum and giving her money for paying 
the grocery bill did you give her any other money? 

A. Yes, I gave her money to buy her clothes with lots 
of times. 

The Court: Was she working at the time? 

The Witness: Yes. 

By Mr. Benson: 

Q. Did you give her anything else? 

A. Well, there was never a Christmas that I didn’t give 
her a nice Christmas present. I gave her a diamond ring 
the last Christmas that cost $750 and she looked at it and 
she said, “I thought you were going to give me something,” 
and she threw it down on the bed. 

The Court: I don’t think that is relevant. 

By Mr. Benson: 

Q. Mr. Gayle, after you bought that home did you buy 
any furniture? 

A. Yes. 

Q. Will you tell the Court what furniture you bought and 
how much? 




A. I don’t know just what the furniture cost me but I 
bought it from Hub. 

Q. And when did you buy that? 

A. That was when we first got married I bought some 
of the furniture, and when we moved to the house I fought 
some more. 

Q. Who paid for that furniture? 

A. I paid for all of the furniture in the house tjut one 
bedroom suite that Mrs. Gayle paid for. ! . 

Q. After you bought that house in 1932 did you make any 
improvements to it? 

A. Yes, I put a bathroom in the basement. 

Q. Do you remember what that cost? 

A. No, I don’t remember just what it cost. 

Q. Have yoy, ^ny idea approximately what it cost. 

48 A. No. That has been a long time ago. 

Q. How many years ago has that been? 

A. It has been about eight years. 

The Court: Do I assume correctly that you are claiming 
a half interest in the house? 

Mr. Benson: Yes, Your Honor. 

The Court: Are you disputing it? 

Mr. Shapiro: Definitely, Your Honor. 

The Court: Very well. 

By Mr. Benson: 

Q. Mr. Gayle, what other improvements did you jmake? 


The Court: I don’t think it is helpful to show what 
improvements he put in. After all, the question is did he 
give her money to buy the house with or give as much as 
half of the cost price with the understanding he testified to, 
and if that is sustained of course he is entitled to p. half 
interest. I think you have shown all you can show by this 
testimony, as I can see it. 

Mr. Benson: The only thing I wanted to show was such 
major improvements that there could be no doubt about it. 
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The Court: I don’t think that would corroborate your 
position. If it was her house the fact he made improve¬ 
ments on it wouldn’t change it. If I improve my landlord’s 
property the improvement goes to my landlord and not to 
me. 

49 Mr. Blanken: On the other hand it is contrary to 

human nature for an individual to make improve¬ 
ments on property that belongs to another. 

• •••#•••• 

53 By Mr. Shapiro: 

Q. Did Mrs. Gayle have her own independent source of 
income when you married her? 

54 A. Yes. 

Q. How long was she working in the Bureau of Engrav¬ 
ing and Printing before you married her? 

A. That is something I could not tell you. 

Q. You heard her testify she has been working there 28 
years. 

The Court: You have proved that by your client’s testi¬ 
mony. 

By Mr. Shapiro: 

Q. When you bought that home there you knew she took 
it in her name, didn’t you? 

A. That is right. She asked for it. 

Q. And when you— 

Mr. Benson: Let him answer. 

The Court: Counsel must not engage in colloquy with 
each other. 

Mr. Benson: I wanted him to finish his answer. 

The Court: I told you not to answer the Court each time 
the Court made a remark. 

By Mr. Shapiro: 

Q. And when you took the house over Mrs. Gayle had a 
roomer there, did she not? 
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A. When we first bought the house? 

Q. Yes. 

A. That is right. 

55 Q. Out of that house she obtained a revenue from 
those rooms, did she not? 

A. That is right. 

Q. And that was about $50 a month, was it not? 

A. As long as the people stayed there, Yes. 

The Court: You say she obtained the revenue? 

Mr. Shapiro: She obtained the revenue. 

Mr. Blanken: We are letting that pass. 

The Court: It is not your turn now. I am asking counsel. 
If they rented rooms it is their revenue and not her revenue. 

Mr. Shapiro: I may have inadvertently said “she.” Mrs. 
Gayle rented rooms; she took care of the rooms. 

The Court: Of course that is a conclusion. It depends 
on whose house it is. 

Mr. Shapiro: Of course, love and affection is siMficient 
consideration for the transfer of property between husband 
and wife. 

The Court: Proceed. 

By Mr. Shapiro: 

Q. What were you making at that time? 

A. When we bought the house? 

Q. Yes. 

A. My income at that time was good. 

Q. What would you say it was? 

56 A. Well, I have seen the time when I have made as 
high as $300 a week. 

Q. And what were you making all along? 

A. I made pretty good money up until the war started. 
The Court: Suppose you tell us what your average an¬ 
nual income was during those years. 

The Witness: That would be hard to say, Judge, just 
what my average income were. 
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The Court: What was it for the year? 

The Witness: I would say it never rnn less than $2,400 
a year. 

By Mr. Shapiro: 

Q. Mr. Gayle, you bought automobiles during that time, 
did you not? 

A. That is right. 

Q. How many automobiles, can you tell the Court you 
had during that time? 

Mr. Benson: I object. In what time? 

By Mr. Shapiro: 

Q. From the time you purchased the house until the 
time the house was paid off. 

A. I don’t know just how many cars I did have. 

Q. Would you say about ten? 

A. No, I didn’t buy that many. 

Q. How many? 

57 A. I would say about four. 

The Court: About four over how many years? 
The Witness: Oh, about eight years. 

By Mr. Shapiro: 

Q. You wouldn’t say it was six? 

A. No, I think it was four. 

Q. Are you sure of that? 

A. I am not sure. 

Q. And they were cars like Oldsmobiles? 

A. That is right. 

Q. Mr. Gayle, did you at any time go to the bank to make 
the payments? Do you know where the payments were 
made on the house? 

A. Yes, sir. 

Q. Where? 

A. At Riggs National Bank. 

Q. Did you ever go there? 

A. I have taken my wife down there several times. 
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Q. Did you ever go there? 

A. No, I always gave her the money. 

The Court: He testified his wife made all the payinents. 
By Mr. Shapiro: 

Q. When you gave her money on $2,400 a year did you 
give her more than $60? 

58 A. $60? 

Q. Yes, sir. 

A. I gave her, as I said a while ago, all the money I had 
left I gave it to her. 

Q. What were the payments on your automobile? 

A. The payments weren’t very much. I had a good car 
and by turning them in every two years I got a good allow¬ 
ance ; they would give me a good allowance. 

Q. What were your monthly payments? 

A. My monthly payments were down sometimes ate low 
as $34 a month. 

Q. Can you tell us how high they were? 

A. No, I think the highest was about $48 a month. 

Q. Did that include insurance? 

A. That included everything. 

Q. Did you, before this suit was filed, ever make blaim 
for that house from your wife? 

A. Yes, we have talked about it lots of times when she 
was talking about kicking me out. 

Q. Was that around 1943? 

A. It was from 1938 on. 

Q. Did you do anything in 1938 about it? 

A. No. 

Q. Do you know what your wife made? 

A. No, I don’t. 

59 Q. You knew she had a bank account when she 
married you? 

A. I did. 

Q. And you knew she saved money? 

A. That is right. 
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Q. Isn’t it a fact that she took money ont of her bank 
account for the down payment on the house? 

A. Yes. 

Q. Did you ever have a checking account? 

A. I didn’t have until later on. 

Q. Can you give the Court approximately the date when 
you had it? 

A. No. 

Q. Did you ever have any saving account? 

A. No. 

59 Q. Did you ever have any account at any bank? 
A. Yes. 

Q. When was that? 

A. I don’t remember what year it was that I opened a 
bank account up. 

Q. Do you know how much you had in the account? 

A. No. 

Q. Do you know whether or not when she went to the 
Title Company whether or not you were there? 

A. About the house? 

60 Q. Yes. 

A. Yes. 

Q. And when the house was conveyed to her where were 
you? Were you there? 

A. I was. 

Q. Mrs. Gayle signed the deed of trust on the house? 

A. That is right. 

Q. You signed no papers? 

A. I signed one paper. I don’t know what I signed. 

The Court: I think it stands to reason she must have 
signed the papers because the deed is in her name as an 
individual. The defendant’s claim is that he, having fur¬ 
nished the money, is entitled to a resulting trust on a half 
interest. 

Mr. Shapiro: That is why I have been asking about his 
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bank account and his payments on $2,400 a year. 

By Mr. Shapiro: 

A. You had payments, you say, of around $40, let i 
roughly, and your income was around $200 a month 
you tell the Court what you gave Mrs. Gayle for fo 
A. For food? 

Q. Yes. 

A. I gave her anything— 

The Court: Suppose you tell us how many dollars 

60 a month you gave your wife. 

61 The Witness: Judge, I gave her all I had 
The Court: What does that mean? 

The Witness: Well, I would say around about 3 
month I was giving her. 

The Court: How much of that was supposed to ' 
household expenses and clothes and how much of i 
supposed to be for the payment on the house? 

The Witness: It was supposed to be $60 a month 
out of that for the payment on the house. 

The Court: And the balance for household expen 
The Witness: That is right. 

The Court: That would make about $40 a mont]h for 
household expenses and her clothes? 

The Witness: That is right. 

• • • • • • • • • 

By Mr. Benson: 

82 Q. Will you state your full name? 

A. Arthur H. Urban. 

Q. Where do you reside? 

A. 602 Emerson Street, Northwest. 

83 Q. Are you connected with a real estate firm in 
the District of Columbia? 

A. I am. 

Q. What is the name of that company? 

A. D. J. Dunigan, Incorporated. 
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Q. In the course of your employment there did you come 
across the record of the sale of a piece of property to 
Mr. and Mrs. Boyd Gayle at 5423 Kansas Avenue, North¬ 
west? 

A. Well, strictly speaking, the sale was made to Mrs. 
Gayle, I mean so far as the record is concerned. 

Q. You mean the property was conveyed to her? 

A. That is right. 

Q. Do you have with you the sales contract for that 
property? 

A. I do. 


Mr. Benson: I offer this in evidence as an exhibit 

84 for the cross ?complainant. 

The Court: It may be received. 

85 (The Contract referred to was marked and re¬ 
ceived in evidence as Defendant’s Exhibit 1.) 

Mr. Benson: That is all; thank you. 


Mr. Shapiro: Your Honor, in the economy of time 

93 I will stipulate that he is an officer of the Associa¬ 
tion; that the records they have here are the genuine 

records and they apply to my client. 

Mr. Benson: Thank you. 

By Mr. Benson: 

94 Q. Mr. Hunt, will you look on the record and see 
what date the account was started? 

The Court: What account? 

Mr. Benson: The account of Mrs. Elizabeth Gayle. 

A. The account was opened June 29, 1938. 

By Mr. Benson: 

95 Q. Will you tell me the balance at the end of 1938? 
A. $151.25. 
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Q. Will you tell me what the balance was on Mrs. G-ayle’s 
account in 1939? 

The Court: What date? 

Mr. Benson: The balance at the end of the year.! 

The Court: You mean at the end of December, 1938, 
December 31? 

Mr. Benson: Yes. 

The Court: Suppose you state it. 

A. $2,679.85 

By Mr. Benson: 

Q. Was there a deposit in that year of $2,000? 

A. There was. 

Q. On what date was that, sir? 

A. That was on October 18, 1939. 

,1 

Q. Will you tell me the balance, sir, at the end of—the 
present balance? 

' A. $8,529.02. 

Mr. Benson: Thank you, sir. Your witness. 

Mr. Shapiro: No questions. 

95 The Court: What kind of an account is this? 

The Witness: This is a share account. 

96 The Court: It is not a bank account? 

The Witness: No, sir. I would say simply it is a 
savings account. 

The Court: Does it have anything to do with the pur¬ 
chase of any real property? 

The Witness: No, sir. 

The Court: May I get the name of the Association again, 
please? 

The Witness: National Permanent Building Association. 
The Court: Any further questions? 

Mr. Benson: Yes, one more. I offer these records in 
evidence as Exhibit No. 2 for the cross-complainant. 

Mr. Shapiro: No objection, Your Honor. 

The Court: It may be admitted. 
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(Savings account of Elizabeth Gayle in National Per¬ 
manent Building Association marked and received in 
evidence as Defendant and Cross-Plaintiff’s Exhibit 
No. 2.) 

Mr. Benson: Would Your Honor care to look at it? 

The Court: Is there anything else important? 

Mr. Benson: Just the figures at the end of the year. 
The Court: You may proceed. What inference would 
you have the Court draw from this exhibit? What con¬ 
nection is there between this and the prayer for the result¬ 
ing trust on this real estate? 

Mr. Benson: This, Your Honor, that the plaintiff 

97 put the majority of her own income from her salary 
into these accounts, in addition to money which the 

defendant gave her, showing she couldn’t have paid for this 
house without his assistance. 

The Court: I see. Call the next witness. 

• •••••••• 

Mr. Shapiro: I will again stipulate that this gen- 

98 tleman is from the Metropolis Building and Loan 
Association and that the records he has— 

By Mr. Benson: 

Q. Do you have with you the account of Elizabeth Gayle? 
A. Elizabeth Jacobs. 

Q. Is this lady Elizabeth Jacobs (indicating) ? 

A. I don’t know. 

Mr. Shapiro: We will admit that prior to her marriage 
her name was Elizabeth Jacobs. 

By Mr. Benson: 

Q. Will you tell me what is the present balance of Mrs. 
Elizabeth Jacobs or Elizabeth Gayle? 

A. $4,201.95. 

Q. When was that account opened? 

A. The account was opened in September, 1922. 

Q. Will you look at 1932 on that record, the year of 1932, 
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the first part of the year, January and February of that 
year? 

A. Yes, sir. Do you want the balance? 

A. Yes, Sir. 

99 The Court: What is your question? 

By Mr. Benson: 

Q. Will you tell me the balance on January, 193$? 

A. $1,142.76. 

Q. Will you tell me what the balance was at the end of 
1932? 

A. $1,185.60. 

Q. Will you tell me what the balance was at the last day 
of the year 1933? 

A. $1,244.87. [ 

Q. Will you do the same thing for 1934 down through 
1938? 

The Court: What is the point of getting that in evidence? 
Mr. Benson: I want to show the increase at the end of 
each year for the years that this property was bought and 
paid for. 

The Court: You have already shown that between 1932 
and the present time that account grew from $1,000 to 
$4,000. 

Mr. Benson: Yes, Your Honor. 

The Court: Isn’t that enough? 

Mr. Benson: No, I want to be a little more exacting. If 
the Court please, I want to show— 

The Court: Very well; proceed. 

By Mr. Benson: 

100 Q. Will you tell me the balance at the end of 1934? 
A. $1,307.12. 

Q. Tell me what the balance was at the end of 1038. 

A. At the end of the year 1938? 

Q. Yes, sir. 

A. $2,534.30. 
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The Court: They finished paying for the house in 1938. 
By Mr. Benson: 

100 Q. Will you repeat the balance for the present 
time? 

The Court: No, he has already said it is about $4,000 and 
I don’t see the relevancy. I think the important period is 
the period during which they were paying for the house. 
Mr. Benson: I agree with Your Honor. 

If the Court please, I offer these in evidence as Exhibit 3 
for the defendant and cross-plaintiff. 

Mr. Shapiro: No objection. 

The Court: They may be admitted. 

(Account of Elizabeth Jacobs in Metropolis Building 
and Loan Association marked and received in evidence as 
Defendant and Cross-Plaintiff’s Exhibit No. 3.) 

Mr. Benson: That is all. 

Mr. Benson: If the Court please, I have subpoe- 

101 naed the records of three or four other banks that 
the plaintiff has accounts in or has had accounts in, 

in the past. 

The Court: Frankly, I am not quite clear yet what you 
are trying to show by the fact that the plaintiff had bank 
accounts. 

Mr. Benson: I am trying to show, sir, that between the 
years 1932 and 1938, the time that this property was bought 
and paid for, a six or seven year period, that the plaintiff 
saved enough money to almost cover her independent in¬ 
come. She was working for the Government— 

The Court: In other words, is this your point— 

102 Mr. Benson: She couldn’t pay for the house 
because she saved all the money. 

The Court: Well, I think that is admissible. 

Mr. Benson: I have subpoenaed the American Building 
and Loan Association; the Columbia Federal Savings and 
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Loan Association; the American Security and Trust Com¬ 
pany Bank; and B. F. Saul. 

The Court: Is your contention that the lady ha<l bank 
accounts in all those institutions? 

Mr. Benson: Yes, Your Honor, and probably more. 

Mr. Shapiro: Your Honor, I don’t like to make a, state¬ 
ment like this, but that statement doesn’t have much foun¬ 
dation. 

The Court: I asked him what his contention was. 

Mr. Shapiro: B. F. Saul Company, we subpoenaed them 
too, and you excused him? 

Mr. Benson: Yes, I excused him; I didn’t know you had 
called him. 

I can’t proceed without my witnesses; this is my proof, 
that this lady did save that money. 

The Court: It is such indirect proof that I am not going 
to suspend this trial for you to bring those witnesses in. 

Mr. Benson: Would Your Honor send out s, bench 
103 warrant for these individuals? 

The Court: No, I am not going to send any bench 
warrant because I don’t think the evidence is of sufficient 
importance. 

Mr. Benson: Your Honor, may I say this for the benefit 
of the Court? If we can show that she didn’t spend the 
majority of her money, that she saved it, it would be a 
physical and practical impossibility— 

The Court: May I suggest you have made out a prima 
facie case? Don’t over-try your case. If there is any 
further evidence in rebuttal you may put this evidence in 
rebuttal. I think this is really rebuttal evidence. 

• ••••••• j • 

By Mr. Shapiro: 

110 Q. When the house was purchased was there ever 
any understanding with respect as to who was to 
obtain title to the property? 
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A. No, there wasn’t anything said about the title at all 
when it was purchased. 

Q. Did your husband say anything to you? 

A. He didn’t say anything to me. When we went to the 
title company— 

The Court: You have answered the question. 

Ill By Mr. Shapiro: 

Q. Did you go with him to the title company? 

A. Yes, I did. 

Q. When, when you settled for the house? 

A. Yes. 

Q. Was he there at that time? 

A. Yes, he was there. 

Q. Did he know at that time or did he state anything 
in your presence with respect in whose name the title was 
to be taken? 

A. No. 

The Court: There is no dispute that he directed 
111 the title to be in his wife’s name. However, he is 
trying to impress a trust, which is an entirely dif¬ 
ferent proposition. 

Q. When you purchased the home you made the 

111 down payment? 

A. I made the down payment on it. 

Q. Where did you get the money? 

A. I got it out of the bank, where I had been saving it 
all along. 

Q. Tell the Court with respect to the payments 

112 of the house, what did they amount to? Do you 
have that trust paper with you? 

A. Yes. 

Q. Where did you make the payments? 

A. I made them at Riggs Bank. 

Q. Tell the Court how you made the payments. 

A. I paid the second trust $29.50 and then I paid $60 a 
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month on $6,000 until it was paid for. 

Q. Did you go to the bank? 

A. I went to the bank myself with the money. 

Q. Did you have any rooms rented? 

A. I had the upstairs rented for $50 a couple. 

Q. Who paid the gas and electricity? 

A. I did. 

Q. I also want to ask you, did your husband ever discuss 
this piece of property with you? 

A. No, only after I got my money into it people said he 
would be a fool to pay on it when his name wasn’t on it 

Q. Did you ever ask him for any money? 

A. Yes, I asked him if he wasn’t going to help me pay 
for it but he wouldn’t because his name wasn’t on itj 

The Court: Would you repeat your answer? 

The Witness: I asked him for the money, after I had 
paid on the second trust; I paid the second trust off and 
then I had to pay $6,000, and then he wouldn’t payl 
I got into it; he said people said he would be 
113 to pay on that house when his name wasn’t bn it. 

Q. Has he ever given you anything? 

A. No. 

The Court: How much money on the average did he give 
you for expenses? 

The Witness: He never did give me his money; he never 
did. 

The Court: How much money did he give you for house¬ 
hold expenses? 

The Witness: He never gave me any money every month. 

By Mr. Shapiro: 

Q. The Court wants to know— 

The Court: How much money did your husband give you 
to run the household? 

The Witness: He didn’t give me any money to run the 
house with at all. He said yesterday he went and bought 


after 
a fool 
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the food from the DGS on time, that we ate, when he did 
buy any. 

The Court: Your husband testified that he gave you on 
the average of $100 a month. 

The Witness: Well, he testified that but he certainly 
didn’t do it. 

The Court: You deny he did it? 

The Witness: Yes, indeed I deny it and it certainly is 
the truth, he did not do it. 

• •••••••• 

The Court: I am not clear as to how much the witness 
was making during the period 1932 to 1938. 

The Witness: I don’t remember exactly. 

The Court: Approximately. 

The Witness: I said for a number of years we made 
$1,740 a year. 

The Court: I am interested in the period between 1932 
and 1938. Do you recall approximately your salary then? 

The Witness: I guess it was $1,740 around that time. 
When the war came on I made more. 

The Court: I am not interested in that 

Mr. Benson: If the Court please, the answer is not 
responsive; she said when the war came on. 

The Court: Don’t admonish the witness. Proceed with 
the next question. 

Mr. Benson: If Your Honor please, I am trying 
117 to find out the facts. 

The Court: She has testified her salary was $1,740 
a year between 1932 and 1938, and that is the period we 
are interested in. 

By Mr. Benson: 

Q. Will you please tell me that division you work in? 

A. Numbering Section. 

Q. The numbering Section of the Bureau of Engraving? 

A. Yes. 
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Q. And who is the gentleman in charge of that! 

A. There is no gentleman. Mr. Duncan is over al| of us. 
The Court: Are you disputing the fact that her salary 
was $1,740? 

Mr. Benson: Yes. I want to send a summons out and 
bring the records to show that she is not telling the truth. 

The Court: I am not going to take the time. I don’t 
think it is very important. How much do you contend she 
made? 

Mr. Benson: I contend she has made around $1,200 to 
$1,300 a year. 

The Court: I don’t think that difference is enough to 
influence the result. 

Mr. Benson: If the court please, it is a matter of 

118 five or six hundred dollars a year. 

The Court: I say that is not enough to influence 
the result of this case; there is no jury here. 

Mr. Benson: Your Honor, I understand that very clearly, 

but I feel the Court should permit me to try my case. 

If the Court please, may I be permitted to issue |a sum¬ 
mons that the Government records be brought in? 

The Court: No. I have told you I don’t consider it rele¬ 
vant. This case is being tried by a Judge without a jury, 
and when the Judge tells you that a particular bit of evi¬ 
dence wouldn’t affect his decision one way or the other you 
better take the hint 

• •••••••' • 

Q. Mrs. Gayle, when did you first start working? 

119 A. In June, 1918. 

Q. And how much salary did you earn 

a week? 

A. That is almost 30 years ago. It is hard to 
Q. Wasn’t it about twelve to fifteen dollars a 
A. I couldn’t say. 
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Q. Isn’t that what you told Mr. Gayle? 

A. I never told Mr. Gayle nothing about what I made. 
Q. Isn’t it a fact that for years you worked for a very, 
very small salary? 

A. When I first went in that Bureau they weren’t paying 
much salary. 

Q. How much were they paying you? 

120 A. About $60 a month. 

The Court: How did you manage to accumulate 
$10,000 over a period of about ten years when you were 
making such a low salary? 

The Witness: Your Honor, I didn’t make that salary. 
We got raises from time to time. 

The Court: WTiat was your biggest salary prior to 1938? 
The Witness: What time? 

The Court: What was the biggest salary you ever made 
prior to 1928? 

The Witness: I don’t know. 

The Court: About $1,400? 

The Witness: I guess it was. 

The Court: How did you manage to accumulate $10,000 
over that period when your salary was never more than 
$1,400? 

The Witness: I told you any time I could save as much 
as $250 B. F. Saul put that money out for me, because at 
that time you could get six per cent on your money and I 
started saving my money and he put it out for me. 

The Court: If she saved $10,000 and had it in the bank 
by 1928 you better produce the bank records, because I 
doubt the accuracy of her memory. 

By Mr. Benson: 

Q. Wasn’t there a period between 1918 and 1928 that the 
Government laid you off for a year or two? 

121 The Court: Do you think it is necessary to pursue 
that inquiry any further, in view of my observations? 

Mr. Benson: Thank you. 
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• • • • # • • • • 

By Mr. Benson: 

122 Q. Mr. Gayle stated he had a charge account in 
the store on the corner, at the DGS market: is that 
correct? 

A. Yes, that is correct. 

Q. Did yon go in that store and bny merchandise and 
charge it to that account? 

A. No, I did not. 

Q. Did he go there and buy it? 

A. Yes, he went there and bought it and brought it in. 
I didn’t go. 

Q. Did he bring it home to you? 

A. Sometimes he didn’t bring it all home that he bought 
there; sometimes he brought it home and sometimes he 
didn’t. 

Q. Did he pay that account each week? 

A. I wouldn’t know how he paid that account. 

Mr. Shapiro: I object to that. 

The Court: Objection overruled. 

• •••••••• 

Findings of the Court 
146 

The Court (Holtzoff, J.): There are three issues 
to be determined by the Court in this case. First is a 
claim on the part of the wife against the husban4 for a 
divorce on the ground of desertion. I find that that has 
been established, and that the wife is entitled to a (kivorce 
on the ground of desertion, because in my opinion the 
husband did not have sufficient ground for leaving his 
wife. The fact he left her is admitted. 

The second claim is a claim on the part of the husband 
against the wife based on the theory of constructive! deser- 
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tion, in that by her cruel treatment of him she forced him 
or in any event he became justified in leaving her. I find 
against the husband on that issue also. 

In my opinion the wife’s actions in respect to her hus¬ 
band did not constitute cruelty as it is defined by the 
authorities in this jurisdiction. As was held in TJnderwood 
vs. Underwood, 50 Appeals D.C., 323, ill-temper, nagging, 
and so forth, is not sufficient to constitute cruelty. 

On one occasion, according to the testimony, the wife 
painfully assaulted her husband, but I have to take into 
account the wife’s condition at that time. I think the hus¬ 
band showed a lack of discernment and consideration in 
leaving his wife when she was going through that particu¬ 
lar time. I do not believe that she was fully responsible 
for her actions. 

147 The third claim is a claim on the part of the hus¬ 
band to impress a trust upon the house in which they 
jointly lived for a great many years before the husband 
left the premises. Besulting trusts are recognized in the 
District of Columbia under such circumstances as are pre¬ 
sented in this case. This was held in Ealliday vs. Halliday, 
56 Appeals D.C., 179, which in my opinion rules this case 
rather than any of the authorities cited by either counsel. 

The husband testified that they jointly purchased this 
property. He is corroborated by the fact that the original 
contract of sale was in the joint names of the husband and 
wife. He also testified that the wife asked, for reasons 
which he explained and which seemed entirely plausible, 
that the property be placed in her name, and this was 
done. He further testified that he furnished the money to 
make the payments on the house. The wife denies this. I 
believe the husband. 

True, a person who seeks to impress a trust must prove 
his case by clear and convincing proof, but if the Court 
believes his testimony that is sufficient proof especially in 



view of the fact that there was corroboration in the contract 
of purchase which was in their joint names. 

Now, the husband testified that he gave his wife $100 
a month out of which she was to make this monthly pay¬ 
ment of $60 on the house, and $40 for household 

148 expenses. She denies that he gave her anything at 
all. To my mind her testimony is incredible. What 

I think of the situation is this: 

Both spouses were working. They were supporting 
themselves with the combined earnings of both. I think 
it would be monstrous to deprive the husband of his j share 
of the house under the circumstances here presented. It 
may well be that some of the money that went into the 
house was the wife’s, but I am convinced that some of it 
was the husband’s, and the husband isn’t claiming more 
than a one-half interest in the house. 

I am going to render judgment to impress a trust on the 

real property to the extent of one-half interest. 

* 

As to the furniture, I do not think that the testimony is 
as clear as it is in respect to the real property. In any 
event the husband took some of the furniture with him 
when he departed from the house. I am going to leave the 
parties as I find them in respect to the furniture, but the 
husband has a right to return to the house, live in itj with 
his wife, and use the furniture if he wants to, because I 
hold that he was not justified in leaving his wife under the 
circumstances of this case. The law does not compel him 
to return, but the law will adjudicate the rights between the 
parties on the basis of the fact that he was not justified 
in leaving. 

149 Mr. Shapiro: With respect to the amount, what 
amount has Your Honor in mind? You see, if you 

impound a trust and he forecloses— 

The Court: He can’t foreclose because he only has a 
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half interest. He can no more foreclose than she can. 
They will be tenants-in-common of this property. The only 
way they can sell the property is by a partition suit. 

Mr. Shapiro: Suppose he sells his share as tenant-in¬ 
common, his half, to some third party; I want to know just 
about what amount so that in the event he did it I would 
know—in other words, if they paid $8,950 for the house— 

The Court: The house is all free and clear. 

Mr. Shapiro: Yes. 

The Court: So I say each one owns a half-interest in the 
house. 

Mr. Shapiro: In $8,950? 

The Court: No, not in $8,950—in the house. 

Mr. Shapiro: So that the record will be clear, Your 
honor— 

The Court: The record is perfectly clear. 

Mr. Shapiro: —because I am taking this up so I want to 
have it shown here— 

The Court: Tell me briefly. 

Mr. Shapiro: What I wanted to have is this: I thought 
Your Honor announced a case in 56 Appeals D.C., which I 
also have read— 

150 The Court: What is your point? 

Mr. Shapiro: My point is Your Honor will not 
fix an amount as to the property; you are just impounding 
a trust as to one-half? 

The Court: Precisely, I thought I was unambiguous. 

Mr. Blanken: If Your Honor please, may I suggest that 
the judgment of the Court include a direction that the 
original plaintiff execute whatever papers may be neces¬ 
sary? 

The Court: All that is to be taken up in settling the 
form of the judgment. You prepare a judgment in accord¬ 
ance with my ruling. 

• •••••••• 
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In the United States Court of Appeals 
For the District of Columbia 

No. 9753 March Term, 1948 

Elizabeth Gayle, Appellant, 

V8. 

Boyd Gayle, Appellee . 

Stipulation 

It is hereby stipulated and agreed by and between the 
parties hereto as follows: j 

1. That in the course of the trial of Civil Action No. 
33312 in the lower court, the contract for the sale of the 
property located at 5423 Kansas Avenue, N. W., was intro¬ 
duced into evidence and this contract showed Boyd Gayle 
and Elizabeth Gayle as signers under the heading of Pur¬ 
chasers. 

2. That the property described in this contract was the 
same property upon which the lower court impressed a 
resulting trust. 

3. That this contract was the usual form contract used 
by most real estate firms and contained the words “Deed 
to Elizabeth G.”. 

. ! . 

Charles E. Foed 


H. Clifford Allder 
Attorneys for Appellant 


Morris Benson 


Samuel R. Blanken 
Attorneys for Appellee 
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INTRODUCTORY STATEMENT 

This case is on appeal by plaintiff below from a judgment 
of the District Court of the United States for the District 
of Columbia impressing a resulting trust in favor of de¬ 
fendant to the extent of a one-half interest in certain real 
estate, title to which reposed in plaintiff solely, findings 
were made by the Court immediately upon conclusion of 
all the testimony (R. 37, 38, 39, 40, *41) and later formal 
Findings of Fact and Conclusions of Law were prepared 
by the Court and signed (R. 9, 10, 11). 
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The issue involved in the appeal is readily discernible 
from a reading of the Cross Complaint (R. 5, 6, 7) and 
the Answer thereto (R. 8, 9). 

References in this brief to pages of the Joint Appendix 
are by the symbol “ (R....) ” followed by the page number 
of the Joint Appendix to Briefs. 

COUNTER-STATEMENT OF THE CASE 

The parties were married in 1928. They began imme¬ 
diately to jointly save for a home (R. 17). In 1932 one 
was purchased and they lived there jointly for a great 
many years prior to their separation. The down payment 
was made with money saved from their joint earnings 
(R. 17). The home was jointly purchased. The contract 
of sale was in the joint names of husband and wife (R. 41). 
Money for monthly payments was furnished by the husband 
who also made extensive improvements at his separate 
cost (R. 16, 19, 20). At the wife’s request the property 
was placed in her name, she advancing as reason therefor 
that the husband’s heart was bad and that “It would save 
me the trouble of going and having it changed” (R. 15). 
The husband consented with the agreement between them, 
however, that the house was for both of them and it was 
so understood when the house was bought. (R. 15, 16) 

The wife denies the husband gave her anything at all, 
either toward the purchase of the house, the liquidation of 
the mortgage indebtednesses or even for household ex¬ 
penses, (R. 33, 34). The trial Judge characterized her 
testimony as “incredible” (R. 39). 

Prior to this action, in Civil Action No. 19501 (R. 13,14) 
the wife had sued the husband for divorce on the ground 
of cruelty and the Court dismissed the complaint, the 
order dismissing same containing the following: 
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“The Court finds as a fact that plaintiff and de¬ 
fendant were lawfully married; that there was no 
evidence of cruelty on the part of the defendant, and 
that the defendant maintained and supported the plain¬ 
tiff and plaintiff is not entitled to legal separation”. 

The above quoted Order of Dismissal of the earlier 
action is dated November 8, 1943. It was on December 4, 
1943, less than a month later, that defendant left jhe mari¬ 
tal abode. He maintained that the wife made it impossible 
for him to remain but the trial Court found that the wife’s 
actions were due to her “condition” at the time (R. 38) 
and that she was not fully responsible for her actions. 

STATEMENT OF POINTS 

The trial Court was correct in impressing a Resulting 
trust. Whatever presumption at law might have existed 
in favor of the wife was overcome to the evident entire 
satisfaction of the Court. 

SUMMARY OF ARGUMENT 

Resulting trusts are recognized in the District of Co¬ 
lumbia and may be established by parol evidence. The 
Court below heard the witnesses and found that |& result¬ 
ing trust was established. This should not be disturbed. 

ARGUMENT 

The law in the District of Columbia regarding Resulting 
trusts is clear and is set forth in the cases of Fry v. Na¬ 
tional Savings & Trust Co . et ol , 53 App. D. j C. 191, 
and Holiday v. Holiday, 56 App. D. C. 179. The for¬ 
mer case is authority for the proposition that a hus¬ 
band is morally and legally bound to provide a home for 
his wife and when he complies with that obligation by the 


4 


expenditure of personal funds, he cannot, in the absence 
of a valid express agreement (italics supplied) lay claim to 
reimbursement from the wife. The Holiday case declares 
that whether a purchase in the name of the wife should be 
treated as an advancement and not as a resulting trust is 
a question of intent. The trial Court considered the Holi¬ 
day case as controlling the present case (R. 38). 

The Court below, having the advantage and opportunity 
of observing all the witnesses found as a fact that no 
advancement to the wife was intended and that there was 
a definite agreement between husband and wife that the 
home which they jointly purchased and occupied should 
belong to both. The husband also established to the obvi¬ 
ous satisfaction of the Court that he had contributed to¬ 
ward the purchase price of the home and had kept up the 
monthly payments, (R. 38). Appellant (Appellant’s Brief, 
p. 5) stresses the fact that the husband testified he had 
never personally made a payment on the two trusts but 
that he had given various sums of money to the wife to 
make these payments. The fact that the wife made the 
actual trips to the bank to make the payments is hardly 
significant and offers a specious argument. To assume 
that the husband allowed the wife this chore while he de¬ 
voted himself to efforts more productive monetarily would 
be indulging a reasonable presumption. 

Appellant contends that there was not sufficient evidence 
before the trial Court to find an intention on the part of 
the husband that he should be a joint owner of the prop¬ 
erty. Manifestly, the trial Court considered there was 
sufficient evidence. It is apparent that the Court believed 
the husband’s testimony that he yielded to the wife’s 
request to have the property in her name with the con¬ 
temporaneous agreement that the property belong to both. 
It is equally evident that the Court disbelieved the wife’s 
testimony (R. 39) and that the Court found corroboration 
of the husband’s testimony in the contract of sale which 
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was in the name of husband and wife (R. 41). Alleged 
favorable inferences arising from the fact that the wife 
collected payments for the rental of a room in the house 
(Appellants Brief, p. 8) are more felicitous thanj logical. 
It is customary and usual for the wife to do this.j 

The husband satisfied the Court that his earnings were 
such as to make reasonable and logical his claim of sup¬ 
port and maintenance of the wife and his payment^ on the 
house. It must be remembered that in the prior suit it had 
already been judicially determined that at least up to that 
time (November 8,1943) the defendant husband had main¬ 
tained and supported the plaintiff. Plaintiff did not appeal 
that decision but now attacks it by reiterating that the 
husband never gave her anything at all (R. 33, 34). 

In direct contrast with the reasonableness of the hus¬ 
band’s testimony is the fact that the wife’s earnings and 
her private savings during the years the home wajs being 
paid off demonstrate convincingly and with mathematical 
certainty that it would have been impossible for her to 
make the payments on the home and at the sanjie time 
accumulate the verv considerable savings which she did 
(R. 27, 28, 29, 30, 31). 

| 

Appellant also contends (Appellant’s Brief, p. 8, 9) that 
although the husband testified that in 1937 he learped the 
wife had told people that as soon as the house w4s paid 
for she was going to throw him out, yet he made nb effort 
to assert his claim to an interest in the property. [This is 
incorrect. In Civil Action No. 19501, wherein the wife 
unsuccessfully sued the husband for divorce, the question 
of the ownership of the house was raised but was not 
adjudicated. The husband was not aware it was necessary 
for anything further to be done by him in order tq main¬ 
tain his interest in the home. When the wife again set 
in motion the machinery of the law and he had the benefit 
of counsel, he again promptly asserted his interest in the 
property. 
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The language of the trial Court in enunciating its find¬ 
ings at the conclusion of the trial could hardly have been 
more positive or unequivocal. Neither could it have been 
made more evident that the trial Court believed the testi¬ 
mony of the husband and disbelieved that of the wife. 
The Court stated (R. 38, 39)— 

“The husband testified that they jointly purchased 
this property. He is corroborated by the fact that the 
original contract of sale was in the joint names of 
the husband and wife. He also testified that the wife 
asked, for reasons which he explained and which 
seemed entirely plausible, that the property be placed 
in her name, and this was done. He further testified 
that he furnished the money to make the payments on 
the house. The wife denies this. I believe the hus¬ 
band.” 

“True, a person who seeks to impress a trust must 
prove his case by clear and convincing proof, but if 
the Court believes his testimony that is sufficient proof 
especially in view of the fact that there was corrobo¬ 
ration in the contract of purchase which was in their 
joint names.” 

“Now, the husband testified that he gave his wife 
$100 a month out of which she was to make this 
monthly payment of $60 on the house, and $40 for 
household expenses. She denies that he gave her any¬ 
thing at all. To my mind her testimony is incredible. 
(italics supplied) What I think of the situation is 
this: 

“Both spouses were working. They were supporting 
themselves with the combined earnings of both. I 
think it would be monstrous (italics supplied) to de¬ 
prive the husband of his share of the house under the 
circumstances here presented. It may well be that 
some of the money that went into the house was the 
wife’s but I am convinced that some of it was the 
husband’s, and the husband isn’t claiming more than 
a one-half interest in the house. 


“I am going to render judgment to impress 
on the real property to the extent of one-half 
est.“ 
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The Federal Rules of Civil Procedure, Rule 
provides: 

I 

“Findings of fact shall not be set aside unless 
clearly erroneous and due regard shall be given to the 
opportunity of the trial Court to judge the credibility 
of the witnesses.” 

It is submitted the Findings of Fact in this case are 
proper and amply supported by the record. They phould 
not be disturbed {Smith v. Fletcher, 80 U. S. App. D. C. 
263; Elm Corporation v. E. M. Rosenthal Jewelry Co., de¬ 
cided May 26, 1947,_U. S. App. D. C.) 

CONCLUSION 

It is respectfully submitted that the judgment of the 
Trial Court should be affirmed. 

Samuel R. Blanken, 
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Washington, D. C. 
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